UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT
RICHARD F. MASSARO,
Pantiff,
VS : Civil No. 3:02cv537 (PCD)

ALLINGTOWN FIRE DISTRICT, et al .,
Defendants.

RULING ON MOTION TO COMPEL AND REQUEST FOR SANCTIONS

Paintiff moves to compd the atendance of defendant John Samperi at his deposition and for
sanctions for Samperi’ sfailure to attend two properly noticed depositions.  The motion to compel
attendance is gr anted and the motion for sanctionsis granted in part.
|. BACKGROUND

On October 18, 2002, plaintiff notified defendant Samperi of a deposition scheduled for
December 11, 2002. The deposition was cancelled. On December 17, 2002, Samperi was notified of
a second deposition scheduled for February 7, 2003. The deposition was rescheduled to February 10,
2003, by notice dated January 23, 2003, which deposition was aso cancelled. On February 20, 2003,
Samperi was notified of a deposition scheduled for March 27, 2003. The deposition was cancelled a
third time, at which time it was rescheduled to April 1, 2003. On April 1, 2003, neither Samperi nor
his counsdl appeared at the deposition. The deposition was scheduled for May 7, 2003, and was later
rescheduled to May 8, 2003. On May 8, 2003, plaintiff was notified one hour prior to the scheduled

deposition time that Samperi would not be attending.




1. ANALYSIS

Neither party disputes that Samperi twice failed to gppear at a scheduled deposition, nor that
he isrequired to attend a properly noticed deposition. As such, the motion to compel attendanceis
granted. Defendant argues only that the motion should be denied for failure to provide an affidavit
certifying that “ counsal making the motion has conferred with opposing counsd . . . in agood faith effort
to eliminate or reduce the area of controversy,” D. ConN. L. Civ. R. 37(8)(2), and that the number of
hours claimed in atorneys fees as a sanction for falure to attend the two depositions is unreasonable.

As plantiff attaches an affidavit to hisreply brief certifying his good faith efforts to resolve the
present dispute,® his technicd failure does not condtitute a basis for denying the motion.

Thereis no dispute as to the fact that Samperi, a party-deponent, twice falled to attend his
deposition. Thereisfurther no disoute that his failure to attend renders him subject to sanctions
pursuant to Fep. R. Civ. P. 37(d). The parties only differ as to the number of hours reasonably
expended by plantiff in preparing for the deposition.

In support of hisclam for attorneys fees, plantiff provides a one-page summary dleging, for
April 1, 2003, 14 hours of attorneys fees at $240 per hour and 7 hours of associates atorneys fees a
$200 per hour “for research and assistance,” and for May 8, 2003, 10 hours of attorneys’ fees at $240
per hour and 5 hours of associates attorneys fees at $200 per hour “for research and assistance.” No
time sheets are included in the request for attorneys fees. It scarcely need be said that “any attorney

who hopes to obtain an alowance from the court should keep accurate and current records of work

1 Plaintiff attached the affidavit to hisreply brief. The affidavit is dated June 21, 2003. The origina
motion is dated June 24, 2003.




done and time spent.” In re Hudson & Manhattan Railroad Co., 339 F.2d 114, 115 (2d Cir. 1964).
Faintiff does not even go so far asto identify the individud attorneys involved in the clam for fees, let
aone “produce satisfactory evidence—in addition to the attorney’ s own affidavits—that the requested
rates are in line with those prevailing in the community for smilar lawyer’s of reasonably comparable
kill, experience, and reputation.” Blum v. Stenson, 465 U.S. 886, 895-96 n.11, 104 S. Ct. 1541, 79
L. Ed. 2d 891 (1984). In effect, plaintiff requests that this Court, absent any evidence substantiating
ether entitlement to the hourly fee or the necessity for the hours spent, award in excess of $8,000 in
fees.

Absent such evidence, plaintiff shall receive attorneys feesfor 10 hours of preparation for the
two depogitions, a reasonable preparation time absent any detall whatsoever. This Court will not
amply award thirty-six hours of attorneys fees for deposition preparation absent any time records
indicating in reasonable detail the tasks performed and why such time was necessary.  As plaintiff has
not provided affidavits indicating a higher rate is appropriate, the rate will be set a that typicaly
awarded, $150 per hour, for atotal award of $1,500.

Asthe matter of Samperi’ s deposition has gone unresolved for more than seven months, due to
the fallure of both defendant Samperi to attend properly noticed depositions and of plaintiff to dert this
Court to the issue through motion when defendant first failed to attend his deposition some five months
ago, Samperi’ s deposition will therefore be scheduled for a date prior to August 22, 2003, absent
ether (1) ajoint request for an extension detailing why such deposition may not reasonably be
scheduled prior to that date or (2) a stipulation filed with this Court indicating that the depositionis no

longer required. Counsel for defendant shall take al necessary steps to acquaint Mr. Samperi with his




legd obligation to attend such deposition and the potentid sanctions, up to and including afinding of
default on the dams againgt him, if he requires this Court to revigt theissue.
[11. CONCLUSION

Paintiff’s motion to compd attendance a a deposition (Doc. No. 44-1) isgranted. The
depostion of defendant Samperi shdl take place prior to August 22, 2003 as consistent with the
foregoing ruling. Plaintiff’ srequest for sanctions (Doc. No. 44-2) isgranted in part. Pantiff is hereby
awarded $1,500 in attorneys feesfor defendant Samperi’ s failure to atend his depositions.

SO ORDERED.

Dated a New Haven, Connecticut, August ___, 2003.

Peter C. Dorsey
United States Digtrict Judge




